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(PART I 


LABOUR DEPARTMENT 


737 


The 15th May, 1968 


No. 4404-3Lab -68 /12311.-- In pursuance of the provisions of section 17 of the Industrial Disputes Act, 
1947 (Act No. XIV of 1947) the President of India is pleased to publish the following award of the Presiding 
Officer, Labour Court, Rohtak , in respect of the dispute between the workmen and management of M /s Krishan 
Chawla , Proprietor Industrial Envoy , 7 - B , N.I.T., Faridabad : 

BEFORE SHRI P. N. THUKRAL, PRESIDING OFFICER , LABOUR COURT, ROHTAK 


Reference No. 84 of 1967 


between 


SHRI A. K. DAVE , WORKMAN AND THE MANAGEMENT OF M /S KRISHAN CHAWLA , 

PROPRIETOR INDUSTRIAL ENVOY ., 7 - B , N.I.T., FARIDABAD 


Present : 


Shri A. K. Dave claimant with Shri Ashok Kumar. 
Shri D. C. Bhardwaj, for themanagement. 


AWARD 


Shri A. K. Dave claims that he was employed as an Editor of an Industrial Envoy a monthly Journal, owned 
by Shri Krishan Chawla respondentand his services has been wrongfully terminated . This gave rise to an industrial 
dispute and the Government of Haryana in exercise of the powers conferred by clause (c) of sub - section (1) of Sec 
tion 10 read with proviso to that sub - section of the Industrial Dispute Act, 1947, referred the following dispute to 
this Court for adjudication --- vide Gazette Notification No. 413 - SF - III- Lab -67 /26637, dated 7th September, 
1967 


Whether the termination of services of Shri A. K. Dave was justified and in order ? If not, to what 

relief is he entitled ? 


On receipt of the reference usual noticeswere issued to the parties on receipt of which the claimant Shri 
A. K. Dave , filed a statement of cliam and the respondent Shri Krishan Chawla filed the written statement. The 
claimant maintained that he was employed on 8th March, 1967 by a respondent Shri Krishan Chawla as a Editor 
of his Monthly Journal Industrial Envoy at a monthly salary of Rs 300 per mensem with Rs 80 per mensem as 
Dearness Allowance with all benefits and previlege attached to the said post. It is alleged that the claimant served 
the opposite parties faithfully and deligently till 27th June , 1967 when his services were terminated without giving 
him any charge-sheet or giving him any opportunity to explain anything. It is alleged that it was not even dis 
closed to the claimant as to why he was being forcibly turned out and prevented from doing his duties. 

On behalf of the respondent a preliminary objection was raised that the claimant applied for the post of 
Manager - cum - Editor --vide his application , dated 1st January , 1967 which he submitted in response to the Adver 
tisement given by the respondent in Hindustan Times and therefore the claimant cannot be considered as a work 
man as defined in the Industrial Disputes Act. It was prayed that this question be decided as a preliminary issue 
before dealing with the case on merits and accordingly the following preliminary issue was framed : 

Whether the claimant was not a workman as defined under the Industrial Disputes Act, 1947 and as 

such the reference is bad in law ? 
The evidence produced by the parties were recorded and after hearing the representatives of the parties 
it was held , -videmy order, dated 22nd December , 1962 that the case of the claimant falls within the definition of a 
working journalist and under sub - section (1) of Section 3 of the working journalist ( conditions of services) and 
Miscellaneous provisions Act , 1955. The provisions of theIndustrial Disputes Act as enforced for the time being 
apply to the working journalist as well and so the reference could not be considered to be bad in law . My order , 
dated 23rd May , 1967 is Annexure A and may beconsidered to be a part of the award . 

The written statement on merits was filed by the respondent on 5th February , 1968. A plea was again 
taken up that the claimant Shri A. K. Dave was appointed as a Manager-cum - Editor and that he was assigned the 
duties of collecting the advertisement materials from different commercial and Industrial houses in order to make 
the Journal financially self sufficient but it is alleged that contrary to expectation Shri Dave could notbring suffi 
cient advertisement to justify his retention in service and he himself started feeling about his inefficiency and for this 
reason would remain absent or on leave on one pretext or the other. It is further alleged that the management 
could not maintain the strength of the workers due to financial difficulties and were forced to terminate the services 
of all other employees engaged on the staff of the Journal Industrial Envoy and even the premises where the office 
and residence of the respondent was situated had to be sold out due to financial difficulties . Accordingly the 
following issues on merits were framed : 


(1) Whether the work of the claimant was not satisfactory ? 


(2) Whether the claimant started absenting himself from 28th June, 1967 ? 
(3) Whether the work had to be closed due to financial difficulties and , therefore, it is not possible to 

reinstate the applicant ? 
( 4) If the above issues are found in favour of the claimant, to what relief and compensation if any is the 

claimant entitled ? 
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km No. The respondent Shri Krishan Chawla , Proprietor of the Industrial Envoy has appeared 
Mi R N support of the allegations made in the written statement. He has not said a word against the working 
of the chinois Editor. The only complaint of the respondent is that at the time when the claimant was ap . 
pointed to told Chamus duties would be to procure the advertisement business, arrange the sale of the Journal 

ild Yelp lim in the collection of the materials . The witness ways that during the timeof interview of the candidates 
tic dubie wluich they were expected to perform were explained to them and these duties were also explained to the 
claim ...of at the time of his appointment but he was not able to procure any advertisement nor he was able to sell 
the jourgla Vide the order of this Court , dated 22nd December , 1967, Annexure A it has already been held that 
x 2 ...... ptwas appointed as a Editor and since there was no evidence that the work of the claimant as a Editor 
thpt 0ctory so I find this issue in favour of the claimant . 

No. 2. Now the evidence lead by the respondent is that the claimant left the services of his owo 
ceurd on 26th June, 1967, because in the first week of June he was told that his work was not satisfactory and that 
ac siliould look for another job some where else. It is , therefore, clear that the respondent was not entrusted in 
kwiara ile cluimant in service. The version of the claimant is that he was pushed out of the office on 28th June, 
1997.d tüutxcc then he is not been able to get any other service and is out of job . Under the.e circumstances 
it i» 0of possible to believe that the cluimant left the service of the respondent of his own accord . The version of the 
claimant in that hewas pushed out of the office on 28th June, 1967, after he had attended the office and his presence 
Walaurked in the reciter < ppears to be collect and I find this issue also in favour of the claimant. 

I No, 3. Shri Krishan Chawla has stated in his evidence that due to financial difficulties he has 
practicily stopped the publication of the Journal Industrial Envoy. He says that in the months of May, June , 
July od Aweusi, 1966, auinber of his employees were 5. In May, 1967, the number of employecs came down to 
thrwdin Sepiernber und October, 1967 , the number was reduced to two and in November, December and 
Juhonty , there was only one employee and after January the respondent is carrying on the work without the issis 
cave of ny craployec. The respondent says that in the month of April, 1968 no issue of the Journal has been 
pubisped nd he had no intention of employing any statf . The respondent have been cross- examined at length 
pa ? this ourliva of the shutement had not been questioned in cross-examination and it must therefore be held that 

dwal h... Pren10 ally closed down his office. The claimant admittedly left the service of the respondent 
! " lomat 17.1. xliva theo the respondent has not employed any person to the post of the Editor or the 
... Pdt..therefoy got possible to direct the re-instatement of the claimant to any of these post 

3.10 -7 thu liniincu position of the respondent continues and I find this issue in favour of the re 


ul 


% . 112. JL ! . 


11.1.1 


Althouth issue Nos. 1 and 2 have been found in favour of the claimant and the termina 
... m . on the milesed round of inefficient working cannot be held justified yet in view of my findings 
unic Vo . 1, 1149.1 poible to direct the re- instatement of the claimant because at present no post exists to 
1914. I hic 

ober - 19 Luc .. I therefore find this issue against the claimant, 


e no order da to costs of the proceedings. 


P. N. THUKRAL, 

Presiding Officer, 
Labour Court, Rohtak . 


Dulcd 28th April , 1968 , 


No. 836 , dated 8th May, 1968 


i daih cop to the Secretary to Government, Haryana , Labour and Employment Depart. 
16 ,UNIJ?1... ured under section 15 of the Industrial Disputes Act, 1947 . 


1 


P.N.THUKRAL, 
Presiding Oficer, 
Labour Court, Rohtak . 


3) 28th April, 1968 . 


ANNEXURE A 


HETORI SHRI LA THL KRAL, PRESIDING OFFICER , LABOUR COURT, ROHTAK 


Reference No. 84 of 1967 


Between 


Hi: WORK IN AND THE MANAGEMENT OF M /S KRISHAN CHAWLA , PROP., INDUSTRIAL 

ENVOY, 7- B , N.I.T., FARIDABAD 
SiAK D.ve claimant with Shri Ashok Kumar , 

i).C . Elindwaj, for the management. 


ORDER 


L!! # : of th : pulers conferred by clause (c) of sub- section (1) of section 10 read with proviso to 
wub of the Irdustrial Disputes Act, 1947, the Governor of Haryana have referred the following 

21.3.1 db pule tv tlus Court for adjudication ,-vide Gazetie notification No. 413-SH - JII- Lab . 67/26637 
d :114 d 70 Scpit , 1967 . 

Whether the termination of services of Shri A. K. Dave was justified and in order ? If not, to 

viat reizi 1:64 catitled ? 
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The admitted facts of the case briefly stated are that the respondent Shri Krishan Chawla , Proprietor 
Industrial Envoy , 7 - B , M.I.T., Faridabad got inserted in the wanted column , the following classificat advertise 
ment in the Hindustan Times, dated 21st March , 1966 .- 


Editor Manager for new industrial magazine, 

New Delhi- 1. 


Pay Rs. 300 , Box 60831- CA , Hindustan Times , 


Io response to this advertisement the claimant along with a large number of other persons applied for 
appointment to this post. The application submitted by the applican is marked Exhibit Mji and in ite heading 
of this application the applicant mentioned that he was applying for the post of Manager Editor. The case of the 
claimant is that he was selected for appointment on 81h March , 1967 as Editor at a monthly salary of Rs 300 
with Rs 80 per mensem as dearness allowance and he continued serving till 28th June, 1967 when his services 
were terminated without any reason or justification . He has prayed for reinstatement with full back wages . 

A preliminary objection has been raised or behalf of the respondent that the claimant was appointed 
as a Manager Editor and as such his case is not covered under the definition of a workman as given under 
the Industrial Disputes Act, 1947 and as such the reference is bad in law . 

The following preliminary issue was framed to dispose of this objection : - 
Whether the claimant was not a workman as defined under the Industrial Disputes Act, 1947 and 

as such the reference is bad in law ? 


No evidence has been led on behalf of the management to prove what exactly was the nature of duty 
which the claimant was expected to perform . Shri D.C. Bhardwajthe learned representative of the maí age 
ment simply tendered in cvidence the cutiing from the issue of Hindustan Times, dated 21st November, 1966 
containing the advertisement in questiol. and the application , Exhibii M. I which the claimant Shri A. K. Dave 
gave in response to this advertisement . Shri Bhardwaj also tendered in evidence the applications received 
from the other applicants and which have been marked Exhibit M /210 M /18 for the purpose of identifi 
Cation . 


Shri A.K. Dave in support of his allegation that he was appointed only as a Editor and not as a 
Manager Editor has produced in evidence a copy of the magazine " Industrial Envoy " publication in the 
morth of June, 1967 ajd marked Exhibit R /I . Ai page 74 of this magazine Shri Krishan Chawla is mentioned 
as Proprietor, Printer and Publisher while Shri A.K.Dave is designated as Editor. At page 3 the respondent 
Shri Krishan Chawla is mentioned as Managing Editor while the claimant is mentioned as Managing Editor 
while the claimant is mentioned as Editcr . Shri Dave has further stated in his evidence that when he wert 
for interview in response to the advertisement, the questios aross regarding the designation to be given to him . 
Shri Dave says that he pointed out that there is normally no post of a Manager Editcr but there could be a 
post of a Managing Editor to which Shri Krishan Chawla replied that he himself would be the Managing 
Editor. The claimant says that no lciter of appointment was given to him and this fact is nct denied by the 
leamed representative of the management. No other evidence bas been produced by the parties and the question 
for determination is whether on the basis of the evidence on the record it can be said that the claimant was 
appointed as a Manager Editor or whether he was simply appointed as an Editor, 

The learned representative of the management has submitted that from the wording of the advertise 
ment as also the application given by the claimant in his own hand it is clearly established that the post was 
of a Manager Editor and the claimant was appointed against that post . A large number of authorities have 
been cited in support of the proposition that a person who is appointed mainly on a managerial or super 
visory post would not fall within the definition of a workman as given in Secuier 2 (s) of the Industrial Dis 
putes Act, 1947. In case there had been any evider.ce that the applican was in faci performing any manageria 
or supervisory duty then there would have beer no difficulty in accepting the contention of ihe leamed repre 
sentative of the management that the claimant was in fact appoitnted agair st a post of a Manager Editcr 
and nut against the post of an Editor only. Accordingly to the definition of working joumalist given in clause 
( ) of Section 2 of the working Journalists ( Conditions of Service ) ard Miscellaneous provisions Act, 1955 (here 
in after referred to as the Aci ) an editor falls withir, the definition of a working jcuti,alist . Sub-Section (1) 
of section 3 of the Act lays down that the provisions of the Industrial Disputes Act, 1947 as in force for the 
time being apply to working journalist as well object to the modification specified in sub -secticn (2 ) of the Act. 
It is, therefore, clear that even if an editor does not fall within the definition cf a workman as given in Section 
2 (s) of the Industrial Disputes Act, 1947 , the provisions of the Industrial Disputes Act would apply to the 
case of an Editor. In my opinion therefore, the reference cannot te sad to tetad in law tecavse the 
claimant does not fall within the definition of a workman as given in the Industrial Disputes Act , 1947. 


Since the respondent has not filed the written statement on merits , he is directed to do so within 
a week with a copy to the claimant. The case to come up or 9th January, 1968 at Ballabgarh sten issues 
on merits would be framed . 


Announced . 
Dated : Tbe 22nd December , 1967. 
Camp : Ballabgarh . 


P. N. THUKRAL, 

Presiding Officer , 
Labour Court, Robtak . 


R.I.N. AHOOJA , Secy . 


7266 CS ( H ) - --28-5-68 - Govt . Press , Chd . 


